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~ The MAILING DATE of this communication appears on the cover sheet with the correspondence address- 

All claims being allowable, PROSECUTION ON THE MERITS IS (OR REMAINS) CLOSED in this application. If not included 
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EXAMINER'S AMENDMENT 

An examiner's amendment to the record appears below. Should the changes 
and/or additions be unacceptable to applicant, an amendment may be filed as 
provided by 37 CFR 1.312. To ensure consideration of such an amendment, it MUST 
be submitted no later than the payment of the issue fee. 

Authorization for this examiner's amendment was given in a telephone 
interview with John P. Isacson on May 22, 2009. 



The application has been amended as follows: 



IN THE CLAIMS: 



1. (Currently Amended) A promoter comprising an isolated DNA molecule 
having a fragment of SEQ ID NQ:6 nuclootido soquonco of at least 300 nucleotides 
or comprising an isolated DNA molecule having , whoroin tho nucleotide sequence 
has-at least 95% sequence identity to the sequence set forth in SEQ ID NO: 8 or the 
nuclootido sequence hybridizoo to tho ooquonco oot forth in SEQ ID NO : 8 under 
high stringency conditions . 



2-70. (Cancelled). 
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71. (Currently Amended) The promoter of claim 1, wherein the nucleotide 
sequence DNA molecule is as set forth in SEQ ID NO: 6 or 7 is derived from a virus . 

72. (Cancelled). 

73. (Currently Amended) A monocotyledonous plant comprising a nucleotide 
sequence according to claim 71 , wherein a nucleic acid the promoter of claim 1 
operably linked to the nucleotide sequence as sot forth in SEQ ID NO : 6 or 7 a 
heterologous nucleic acid, wherein the heterologous nucleic acid is expressed 
constitutively in the monocotyledonous plant. 

74. (Currently Amended) A non-graminaceous monocotyledonous plant 

promoter of claim 1 operably linked to the nuclootido soquonco as sot forth in SEQ 
ID NQ : 6 or 7 a heterologous nucleic acid, wherein the heterologous nucleic acid is 
expressed constitutively in the non- graminaceous monocotyledonous plant. 

75. (Previously Presented) The non- graminaceous monocotyledonous plant of 
claim 74, wherein the non- graminaceous monocotyledonous plant is selected from 
the group consisting of Musaceae, taro, ginger, onions, garlic, pineapple, 
bromeliaeds, palms, orchids, lilies and irises. 
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76. (Previously Presented) The non- graminaceous monocotyledonous plant of 
claim 74, wherein the non- graminaceous monocotyledonous plant is taro. 

77-86. (Cancelled) 

87. (Currently Amended). A chimeric DNA construct comprising the nucleotide 
sequence promoter of claim 1 , aa act forth in SEQ ID NO : 6 or 7, operably linked to 
a heterologous DNA sequence to be transcribed. 

88. (Currently Amended). The construct of claim 87, further comprising a 3' non- 
translated sequence that is operably linked to the heterologous DNA sequence that 
functions in plant cells to terminate transcription and/or to cause addition of a 
polyadenylated nucleotide sequence to the 3' end of a transcribed RNA sequence. 

89-92. (Cancelled). 



93. (Currently Amended). The construct of claim 87, wherein the heterologous 
DNA sequence to be transcribed encodes a structural or regulatory protein. 



Application/Control Number: 10/521,571 Page 5 

Art Unit: 1638 

94. (Currently Amended) The construct of claim 87, wherein the heterologous 
DNA sequence to be transcribed encodes a transcript capable of modulating 
expression of a corresponding target gene. 

95. (Previously Presented) The construct of claim 94, wherein the transcript 
comprises a transcribed region for downregulating expression of the corresponding 
target gene. 

96. (Currently Amended) The construct of claim 94, wherein the transcript 
comprises a transcribed region comprising a molecule [[s]] selected from the group 
consisting of a sense suppression molecule, an antisense RNA, a ribozyme and an 
RNAi molecule. 

97. (Previously Presented) The construct of claim 87, further comprising an 
enhancer element. 

98. (Previously Presented) The construct of claim 87, further comprising a leader 
sequence which modulated mRNA stability. 

99. (Currently Amended) The construct of claim 87, further comprising a nucleic 
acid sequence encoding a targeting sequence for targeting a protein product of the 
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heterologous DNA to be transcribed targeted to an intracellular compartment 
within plant cells or to an extracellular environment. 

100. (Previously Presented) The construct of claim 87, further comprising a 
selectable marker gene. 

101. (Previously Presented) The construct of claim 87, further comprising a 
screenable marker gene. 

102. (Currently Amended) A host cell transformed with a comprising the chimeric 
DNA construct of claim 87 , wherein a nucleic acid opcrably linked to the promoter 
or biologically active fragment or variant ia conatitutivoly expressed in a hoat coll . 

103. (Previously Presented) The host cell of claim 102, wherein the host cell is a 
plant cell. 

104. (Previously Presented) The host cell of claim 102, wherein the host cell is a 
monocotyledonous plant cell. 

105. (Previously Presented) The host cell of claim 102, wherein the host cell is a 
non- graminaceous monocotyledonous plant cell. 
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106. (Previously Presented. The host cell of claim 102, wherein the host cell is a 
non- graminaceous monocotyledonous plant cell selected from the group consisting of 
Musaceae, taro, ginger, onions, garlic, pineapple, bromeliads, palms, orchids, lilies, 
and irises. 

107. (Currently Amended) The host cell of claim 102, wherein the cell is a 
graminaceous monocotyledonous plant cell. 

108. (Currently Amended) The host cell of claim 102, wherein the cell is a 
dicotyledonous plant cell. 

109. (Currently Amended) A method for gene expression in a plant, comprising 
introducing into a plant cell a chimeric DNA construct comprising an isolated 
promoter or biologically active fragment thoroof or variant of those, wherein the 
promoter is naturally located upstream of a transcribablo DNA sequence which 
hybridizes to a nucleic acid probe derived from the polynucleotide sequence set forth 
in SEQ ID NO : i under at least high stringency conditions, wherein the promoter or 
biologically active fragment or variant is oporably linked to a foreign or endogenous 
DNA soquonco to bo transcribed the promoter of claim 1 operably linked to a 
heterologous DNA sequence to be transcribed . 
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110. (Currently Amended) A method for producing transformed plant cells, 
comprising 

(a) introducing into regenerable plant cells a chimeric DNA construct 
comprising an isolated promoter or biologically active fragment thereof or variant of 
those, wherein the promoter is naturally located upstream of a transcribablo DNA 
sequence which hybridizes to a nucleic acid probe derived from the polynucleotide 
Goquonco sot forth in SEQ ID NQ : i under at least high stringency conditions, 
wherein the promoter or biologically active fragment or variant is oporably linked to 
a foreign or endogenous DNA sequence to bo transcribed the promoter of claim 1 
operably linked to a heterologous DNA sequence to be transcribed , so as to yield 
transformed plant cells! and 

(b) identifying or selecting transformed plant cells. 

111. (Currently Amended) A method for selecting stable genetic transformants 
from transformed plant cells comprising: 

(a) introducing into regenerable plant cells a chimeric DNA construct 
comprising an isolated promoter or biologically activo fragment thereof or variant of 
those, wherein the promoter is naturally iocatod upstroam of a transcribablo DNA 
sequence which hybridizes to a nucleic acid probo derived from the polynucleotide 
sequence set forth in SEQ ID NO : i under at least high stringency conditions, 
wherein the promoter or biologically activo fragment or variant is oporably linked to 
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a foreign or endogenous DNA sequence to bo transcribed the promoter of claim 1 
operably linked to a heterologous DNA sequence to be transcribed , so as to yield 
transformed plant cells; and 

(b) identifying or selecting a transformed plant cell line from said 
transformed plant cells. 

112. (Currently Amended) A method for producing a differentiated transgenic 
plant, comprising: 

(a) introducing into regenerable plant cells a chimeric DNA construct 
comprising an isolated promoter or biologically active fragment thereof or variant of 
those, wherein the promoter ia naturally located upstream of a transcribablo DNA 
sequence which hybridizoo to a nucleic acid probe derived from the polynucleotide 
Goquonco sot forth in SEQ ID NO:i under at least high stringency conditions, 
wherein the promoter or biologically active fragment or variant is operably linked to 
a foreign or endogenous DNA sequence to be transcribed the promoter of claim 1 
operably linked to a heterologous DNA sequence to be transcribed , so as to yield 
regenerable transformed plant cells! and 

(b) identifying or selecting a population of transformed plant cells! 

And 

(c) regenerating a differentiated transgenic plant from the population. 
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113. (Currently Amended) The method of claim Us]] 109, wherein the cell Us]] are 
is a dicotyledonous plant cell [[s]] . 

114. (Currently Amended) The method of claim 109, wherein the cell Us]] are is a 
monocotyledonous plant cell [[s]] . 

115. (Currently Amended) The method of claim 109, wherein the cell Us]] are is a 
graminaceous monocotyledonous plant cell [[s]] . 

116. (Currently Amended) The method of claim 109, wherein the cell [[s]] a*e is a 
non- graminaceous monocotyledonous plant cell [[s]] . 

117. (Currently Amended) The method of claim 109, wherein expression of the 
chimeric DNA construct in the transformed cell Us]] imparts a phenotypic 
characteristic to the transformed cell [Is]] . 

118. (Previously Presented) The method of claim 109, wherein the construct 
comprises a selectable marker gene. 

119. (Previously Presented) The method of claim 109, wherein the construct 
comprises a screenable marker gene. 
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120. (Currently Amended) The method of claim 112, wherein expression of the 
chimeric DNA construct renders the differentiated transgenic plant identifiable 
over the a_corresponding non-transgenic plant. 

121. (Previously Presented) The method of claim 112, further comprising 
obtaining progeny from the differentiated transgenic plant. 

122. (Currently Amended) Progeny obtained by the method of claim 121 , wherein 
said progeny comprise said promoter and operably linked heterologous DNA 
sequence . 

123. (Currently Amended) A plant part of the differentiated transgenic plant 
obtained from the method of claim 112, wherein the plant part contains the 
promoter and operably linked heterologous DNA sequence chimoric construct . 

124. (Previously Presented) A differentiated transgenic plant regenerated from 
transformed plant cells obtained by the method of claim 110. 

125. (Currently Amended) A transformed plant cell containing a chimeric DNA 
construct comprising an isolated promoter or biologically active fragment thereof or 
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variant of those, wherein the promoter is naturally located upstream of a 
transcribablc DNA sequence which hybridizes to a nucleic acid probe derived from 
the polynucleotide sequence sot forth in SEQ ID NO : i under at least high 
stringency conditions, wherein the promoter or biologically active fragment or 
variant is oporably linked to a foreign or endogenous DNA sequence to bo 
transcribed the promoter of claim 1 operably linked to a heterologous DNA sequence 
to be transcribed; wherein the heterologous DNA is constitutively expressed . 

126. (Currently Amended) A differentiated transgenic plant comprising plant 
cells containing containing a chimeric DNA construct comprising an isolated 
promoter or biologically active fragment thereof or variant of those, wherein the 
promoter io naturally located upstream of a transcribablc DNA sequence which 
hybridizes to a nucleic acid probe derived from the polynucleotide sequence sot forth 
in SEQ ID NO:i under at least high stringency conditions, wherein the promoter or 
biologically active fragment or variant is oporably linked to a foreign or endogenous 
DNA sequence to bo transcribed the promoter of claim 1 operably linked to a 
heterologous DNA sequence to be transcribed . 



127. (Previously Presented) The transgenic plant of claim 126, wherein the plant 
is a dicotyledonous plant. 
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128. (Previously Presented) The transgenic plant of claim 126, wherein the plant 
is a monocotyledonous plant. 

129. (Previously Presented) The transgenic plant of claim 126, wherein the plant 
is a graminaceous monocotyledonous plant. 

130. (Previously Presented) The transgenic plant of claim 126, wherein the plant 
is a non- graminaceous monocotyledonous plant. 

131. (Previously Presented) The transgenic plant of claim 126, wherein the 
construct comprises a selectable marker gene. 

132. (Previously Presented) The transgenic plant of claim 126, wherein the 
construct comprises a screenable marker gene. 

133. (Previously Presented) The transgenic plant of claim 126, wherein the 
expression of the chimeric DNA construct renders the differentiated transgenic 
plant identifiable over the corresponding non-transgenic plant. 

134. (Currently amended) A method of using of a chimeric DNA construct 
comprising an isolated plant promoter or biologically active fragment thereof or 
variant of those, wherein oaid promoter io naturally located upstream of a 
transcribablo DNA sequence which hybridizes to a nucleic acid probe derived from 
the polynucleotide sequence sot forth in SEQ ID NO:i under at least high 
stringency conditions, wherein said promoter or biologically active fragment or 
variant is operably linked to a foreign or endogenous DNA sequence to be in the 
production of a transformed plant cell, plant or plant part ; said method 
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comprising introducing into a plant cell the promoter of claim 1 operably linked to 
a heterologous DNA sequence to be transcribed . 

135-138. (Cancelled). 

Allowable Subject Matter 

Claims 1,71, 73-76, 87, 88, and 93-134 are allowed and are renumbered as 
claims 1-50, respectively. 

Any inquiry concerning this communication or earlier communications from 
the examiner should be directed to CATHY K. WORLEY whose telephone number is 
(571)272-8784. The examiner can normally be reached on M-F 10=00 - 4=00, with 
additional variable hours before 10:00 and after 4:00. 

If attempts to reach the examiner by telephone are unsuccessful, the 
examiner's supervisor, Anne Marie Grunberg can be reached on (571) 272-0975. 
The fax phone number for the organization where this application or proceeding is 
assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR 
only. For more information about the PAIR system, see http://pair-direct.uspto.gov. 
Should you have questions on access to the Private PAIR system, contact the 
Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would like 
assistance from a USPTO Customer Service Representative or access to the 
automated information system, call 800-786-9199 (IN USA OR CANADA) or 571- 
272-1000. 



/Cathy K. Worley/ 

Primary Examiner, Art Unit 1638 



